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Spikedace and Loach Minnow; Proposed Rule (Federal Register / Vol. 75, No. 208 / Thursday, October 28, 2010 / Proposed Rules Pages 66482 – 66552)

On behalf of the Coalition of Arizona and New Mexico Counties (Coalition)
, City of Sierra Vista, Arizona, Arizona Cattlemen’s Association, Arizona Cattlemen’s Association Federal Lands Committee, San Francisco SWCD, Southern Arizona Cattlemen’s Protection Association, Prescott Livestock Auction, Stefanie and Andy Smallhouse Carlink Ranch lower San Pedro River, Sharon and George Yard Verde River, and David Gipe Verde River (Arizona & New Mexico Comments) we have reviewed the Proposed Rule on Endangered Status and Designation of Critical Habitat for spikedace (Meda fulgida) and loach minnow (Tiaroga cobitis) endangered 75 Federal Register 208, Thursday, October 28, 2010, Page 66482 et seq.).   We conclude that scientific data does not support the proposed uplisting from threatened to endangered nor the designation of critical habitat.  The proposed rule is based on an overzealous unscientific selection of a subset of old data taken out of context, coupled with an extreme anti-human bias.  How this Federal Register Proposed Ruling got as far as publication brings into question U.S. Fish and Wildlife Service (FWS) employees at every level.  This proposed ruling is egregious to the point that it should never have been published.

We strongly urge the FWS to withdraw this proposed rule because it attempts, in the face of substantial scientific information to the contrary, to implement the Endangered Species Act haphazardly on the basis of speculation and surmise rather than by use of solely the best scientific and commercial information available as required by the ESA and Data Quality Act of 2000 (Paperwork Reduction Act. 44 U.S.C. 3501 et seq amendment) (herein referred to as DQA) standards.
The obvious purpose of the requirement that each agency use the best scientific and commercial information available, apparently wholly lost on the FWS throughout this proposed rule, “is to ensure that the ESA is not be implemented haphazardly, on the basis of speculation and surmise.” Bennett v. Spear, 520 U.S. 152, 176 (1997).   Another objective of this requirement, “(if not indeed the primary one), also completely lost on the FWS here, is to avoid needless economic dislocation produced by agency officials zealously but unintelligently pursuing their environmental objectives.” Bennett v. Spear, 520 U.S. at 177 (1997). 

As clearly shown below, many of this proposed rule’s key conclusions used to justify both its geographic immensity and the severity of the many restrictions and exclusions of human activities it seeks to impose, are not based on the best scientific and commercial information available as required by the ESA and DQA. Instead, as also clearly shown below, those key conclusions are the product of zealous but unintelligent pursuit of environmental objectives by agency officials on the basis of nothing more than speculation and surmise contradicted, in many instances, by the best scientific and commercial information available.  Accordingly, this proposed rule does not pass ESA muster for precisely the reasons stated by the U.S. Supreme Court in Bennett v. Spear:

“The obvious purpose of the requirement that each agency  “use the best scientific and commercial data available” is to ensure that the ESA not be implemented haphazardly, on the basis of speculation and surmise.  While this no doubt serves to advance the ESA’s overall goal of species preservation we think it readily apparent that another objective (if not indeed the primary one) is to avoid needless economic dislocation produced by agency officials zealously but unintelligently pursuing their environmental objectives.”  Bennett v. Spear, 520 U.S. at 176-77 (1997).

The authors of the proposed rule ignore facts, misrepresent statistical information, and attempt to stop all human beings from using land and water in Arizona for any purpose.  If the proposed rule were to be implemented it would take Arizona back to the 1700s.  We know that there is an extreme environmental faction that believes mankind is inherently evil and should not be on this planet.  To allow their hypocritical thinking to permeate FWS to this level is simply not acceptable.  The proposed rule is so egregious that we need to have the names of the people who drafted and finalized the ruling and the names of all the people who reviewed the ruling and allowed the ruling to get this far.  

The proposed rule also has to be withdrawn because it does not meet the DQA standards.   The DQA was an attempt by Congress to ensure that federal agencies use and disseminate accurate information. The Data Quality Act requires federal agencies to issue information guidelines ensuring the quality, utility, objectivity and integrity of information that they disseminate and provide mechanisms for affected persons to correct such information (emphasis added).

At the request of FWS the following information is supplied, proving conclusively that the proposed rule does not meet the ESA intent nor the DQA requirements of quality, utility, objectivity and integrity of information.

Background

FR Page 66483, Column 3.   The Verde River is presumed occupied; however, the last captured fish from this river was from a 1999 survey.

Comment: The authors begin their reliance on speculation and surmise for support of the proposed rule by “presuming” the Verde River is occupied by spikedace for purpose of this critical habitat designation, despite the fact that the spikedaces last known presence in the Verde River occurred in 1999. Id.  The FWS offers no scientific evidence or citation to authority, however, in support of that speculation masquerading as a “presumption.”  Neither does the FWS make any mention of the considerable body of USDA Rocky Mountain Research Station (RMRS) long-term, fisheries monitoring data it is aware of from the upper Verde River.  Nor does the FWS mention the fact that this fishery monitoring data, or the best scientific data available relative to the presence of spikedace in the Verde, directly contradicts its speculation that the Verde can be “presumed” to be occupied by the spikedace for purpose of critical habitat designation.  Accordingly, the FWS’s presumption that the Verde River is occupied by the spikedace clearly fails to pass DQA standards and ESA muster because that presumption is based solely on speculation and surmise contradicted by the best scientific and commercial information available.

 (1) The factors that are the basis for making a listing determination for a species under section 4(a) of the Endangered Species Act of 1973, as amended (Act) (16 U.S.C. 1531 et seq.), which are:

(a) The present or threatened destruction, modification, or curtailment of its habitat or range;

FR Page 66486, Column 1 and FR 66487, Column 1.   Activities such as groundwater pumping, surface water diversions, impoundments, dams, channelization (straightening of the natural watercourse, typically for flood control purposes), improperly managed livestock grazing, wildfire, agriculture, mining, road building, residential development, and recreation all contribute to habitat loss and stream habitat degradation in Arizona and New Mexico.

Comment:  A prime example of the FWS’s expansive and improper use of speculation and surmise, is that found in its treatment of stream channelization in this proposed rule.  According to the FWS, “[s]ections of many Gila Basin rivers and streams have been, and continue to be, channelized for flood control.” The FWS, however, provides no citation to study or example supportive of that conclusion while also failing to mention that it is virtually impossible to obtain a Section 404 permit from the EPA to “channelize” any river or stream in the manner described by the FWS in this proposed rule.  Nonetheless, the FWS speculates, in the absence of scientific support, that “[h]istorical and ongoing channelization will continue to contribute to riparian and aquatic habitat decline [by] most notably eliminating cover and reducing nutrient input.”  That speculation similarly fails to pass DQA standards and ESA muster.

FR Page 66486, Column 2.   These habitat changes, together with the introduction of nonnative fish species (see factors C and E), have resulted in the extirpation of Spikedace and Loach Minnow throughout an estimated 80 to 90 percent of their historical ranges.

Comment:  Though the proposed rule does not separate the introduction of nonnative fish species from water withdrawal that caused habitat changes, they make the above conclusion under the “Water Withdrawal” heading.  However, the truth is that but for the introduction of nonnative fish species, the Spikedace and Loach Minnow would be thriving.  The same cannot be said for water withdrawals – the fact is that water withdrawals did not cause the demise of native fish in Arizona, the introduction of nonnative fish caused the demise.  The authors attempt to make an issue out of water withdrawals in seven places in the proposed rule instead of recognizing the true issue – predation and competition from nonnative fish, violates the ESA and Data Quality Act rigorous requirements for the best available science.

FR Page 66486, Column 2.   However, should water be diverted from the river, there would be a diminished flow that could potentially result in direct and indirect loss and degradation of habitat for aquatic and riparian species.  The San Francisco River has undergone sedimentation, riparian habitat degradation, and extensive water diversion and at present has an undependable water supply throughout much of its length. Groundwater pumping also poses a threat to surface flows in the remaining Spikedace and Loach Minnow habitat  in Eagle Creek.  Groundwater withdrawal in Eagle Creek, primarily for water supply for a large open-pit copper mine at Morenci, dries portions of the stream.

Comment:  The authors of the proposed rule ignore science in favor of cut and pasting of words that mean nothing in relation to Spikedace and Loach Minnow habitat quality.  The fact is that these two native fish do better with diminished flows and without riparian species.  Implementation of the proposed rule would increase instream flows and riparian species to the benefit of nonnative fish, causing a direct and deliberate “take” of Spikedace and Loach Minnow, in clear violation of the ESA.   As pointed out by Rinne “flood flows on the upper Verde River in 1993 immediately favored the native fishes (Rinne and Stefferud 1997).  Subsequently, low or drought flows were paralleled by an increase in non-native species (emphasis added) (Rinne 2004).

Like its speculation about livestock presence that is discussed in detail below, the FWS’s speculation that all water diversions and agriculture pose per se threats to the Spikedace and Loach Minnow and that all water diversions and water impoundments can be regarded as one and the same for purpose of threat evaluation, is as inaccurate as it is unsupported by the best scientific and commercial information available.  Therefore, those conclusions fail to pass DQA standards and ESA muster as well.

This is because the best scientific and commercial information available – that pertaining to Spikedace and Loach Minnow presence on the U Bar Ranch in southwestern New Mexico, reveals that the largest known populations of both of these species occur in the presence of livestock or within their close proximity below the returns of water to the Gila River from upstream diversions made for agricultural use.  This is the “stronghold” for these species in New Mexico mentioned by the FWS in this proposed rule (Federal Register Page 66486, Column 3).   Obviously, the construction and use of water diversions on the U Bar Ranch has resulted in neither the reduction nor elimination of riffle habitat essential to Spikedace and Loach Minnow. Accordingly, the FWS’s unsupported but contradicted speculation to the contrary – that all water diversions and agriculture threaten the Spikedace and Loach Minnow – also clearly fails to pass ESA muster (Bennett v. Spear, 520 U.S. at 176-7) and fails to meet DQA standards.

Moreover, designation of critical habitat based in part on the misidentification of all water diversions and agriculture as posing threats to the Spikedace and Loach Minnow along all of the rivers and streams proposed for critical habitat designation here would also have other highly negative consequences on the potential recovery of these and other native warm water fishes.  This is because, as currently proposed here by the FWS, this critical habitat designation would preclude federally cooperative propagation of native warm water fishes on private lands within 300 feet from those rivers and streams by use of water directly diverted from those rivers and streams, obtained by pumping of their sub-flows, or even that water obtained by pumping from a groundwater well.  That result is neither rational nor supported by the best scientific and commercial information available either.

FR Page 66487, Column 2 The Verde River is considered currently occupied by spikedace, and barrier construction and stream renovation plans are underway with the intention of using this historically occupied area for recovery of native fishes including loach minnow.

Comment:   As explained above the Verde River cannot be deemed occupied by spikedace because they have not been found there since 1999. Also, as detailed below, the recent barrier construction and stream renovation (aka poisoning) of Bonita Creek in southeastern Arizona failed miserably.  Chances are high that it would fail on the Verde River too.  The fish barrier constructed on Bonita Creek destroyed the riffle habitat required by spikedace and instead created a deep pool over ½ acre in size that benefits predatory nonnative fish.  Since removing pools from the analysis of fish assemblage structure dramatically and positively alters native/non-native fish ratios to the benefit of natives (emphasis added) (Rinne et al., 2005a); creating pools (as done with construction of the fish barrier on Bonita Creek) would dramatically and negatively impact native fish.  In Bonita Creek, the fish barrier, poisoning of fish and the translocation of spikedace all failed in less than two years (see BOR press release, December 14, 2010, Attachment1).  Accordingly, because the FWS’s conclusion that aquatic “renovations” by use of multiple applications of deadly poisons and/or fish barriers will benefit the Spikedace and Loach Minnow in the Verde River is based on speculation and surmise contradicted by the best scientific and commercial information available, that conclusion also fails to pass DQA standards and ESA muster here.
FR Page 66487, Column 2 Water Quality - In the past, the threat from water pollution was due primarily to catastrophic pollution events.

Comment:  The authors of the proposed rule recommend poisoning waters in Arizona with rotenone and Antimycin as a fisheries management tool.  Both substances are poisons that kill fish and fish food (aquatic macroinvertebrates) and potentially cause Parkinson’s disease in humans (Erman and Erman 2006)..  

The FWS seeks by use of proposed rule here to pollute the rivers and streams within this proposed critical habitat designation.  They propose multiple, multi-year applications of the rotenone or Antimycin with diesel carriers – the very pollutants – petroleum products, pesticides and other toxic chemicals that the FWS also oppositely and specifically identifies as threats to the existence of the Spikedace and Loach Minnow in this same proposed rule (Federal Register Page 66488, Column 1).  The FWS attempts to haphazardly implement this massive poisoning plan under the guise of ESA-sanctioned stream “renovations” called for in this proposed rule (Federal Register Page 66495, Column 1).

The proposed rule would create more water pollution and detrimental impacts to water quality that the activities FWS seeks to further restrict.

The best information available reveals that the poison concoctions of choice for the kind of “renovation” work the FWS is proposing here are neither naturally occurring, organic nor friendly to the environment. 

Instead, the rotenone formulation of current choice for the purpose of aquatic “renovation,” CFT Legumine, is, in fact, a synergized rotenone formulation which contains petroleum distillates and no less than five known environmental contaminants, and kills any organisms (other than a few nonnative fishes) that obtain oxygen from water.  Other rotenone formulations are similarly loaded with toxic pollutants and deadly consequences to anything that obtains oxygen from water.

For example, another synergized rotenone formulation of popular and widespread use in so-called aquatic “renovation” “activities,” Nusyn-Noxfish, has been shown to contain other toxic cube resins, such as deguelin and piperonyl butoxide, in percentages equal to rotenone.  Deguelin, tephrosin and other rotenoids have been shown by scientific research to have the same properties as rotenone as an insecticide, and piperonyl butoxide has been shown to be highly and acutely toxic to macroinvertebrates (Erman & Erman, 2006, citing EPA, National Pesticides Telecommunications Network).

Paradoxically, this and every other poison formulation used for aquatic “renovation” has been shown by the best scientific and commercial information available to be highly toxic to the very macroinvertebrate assemblages (Erman & Erman, 2006, 2007) on which the spikedace particularly depends (Federal Register Page 66500, Column 2).  Further unmentioned by the FWS in this proposed rule is the fact that exposure to rotenone in extremely small amount has also been linked to the onset of Parkinson’s disease in humans (Dhillon 2008).  The other poison of choice for aquatic “renovation” work, also unmentioned by the FWS in this proposed rule, is Antimycin A, which is also highly toxic to most organisms that obtain oxygen from water and is also particularly destructive of aquatic invertebrates (Erman & Erman 2007, review of Antimycin A).

Neither does the FWS mention the further, relevant fact in this proposed rule that not one of the many so-called “renovations” it cites has led to any long term success in eliminating either non-natives or increasing native fishes.  Instead, just the opposite has been the usual result (see attached information regarding Bonita and Silver King creeks), with devastating impacts on macroinvertebrate communities compounded by each application of these deadly poisons. 

Nonetheless, the FWS singles out Fossill Creek in this proposed rule (Federal Register Page 66483, Column 2) as an example of successful native fish management by “augmentation” without mentioning its multiple poisonings prior to such, without mentioning that the strain of spikedace introduced to that creek thereafter is not indigenous to the Verde River at all, (despite the FWS’s opposite presumption at FR Page 66483, Column 3, Federal Register Page 66486, Column 1, and Federal Register Page 66487, Column 2 that the Verde is currently occupied by an indigenous and specific form of spikedace), and without any mention of the further fact that several species of macroinvertebrates were locally extirpated in Fossill Creek by use of the poison Antimycin A (Dinger and Marks, 2007).  The latter fact is of particular relevance here because, paradoxically, as stated previously, the spikedaces diet consists almost entirely of macroinvertebrates (Federal Register Page 66500, Column 2).   

FR Page 66488, Column 3  Recreation - The impacts to Spikedace and Loach Minnow from recreation can include movement of livestock along streambanks, trampling, loss of vegetation, and increased danger of fire

Comment: The FWS, however, offers no scientific support that these recreational activities are actually negatively impacting the spikedace or loach minnow.  Instead, the authors of the proposed rule speculate that because recreation “can” impact Spikedace and Loach Minnows, recreation must be severely restricted or eliminated on their alleged behalf.  That leap to conclusion on the basis of speculation and surmise similarly fails to pass DQA standards and ESA muster as well.

Moreover, while the FWS also cites alleged increase of trail use at Fossill Creek as proof of its speculation that the spikedace is suffering negative impacts from the recreational use of hiking there, it fails to mention the fact that recreational use of the Fossill Creek trail is down substantially from the 2003 numbers it misrepresents as current because of use restrictions that are presently in place for the protection of Fossill Creek.  Accordingly, the FWS’s speculation that hiking threatens the spikedace with extinction fails to pass DQA standards and ESA as well.

FR Page 66488, Column 3  Roads and Bridges Roads impact Gila River Basin streams (Dobyns 1981, pp. 120–129, 167, 198–201), including spikedace, loach minnow, and their habitats.

Comment:  The same situation – reliance on speculation and surmise – also characterizes the FWS’s treatment of roads and bridges and the repair of such in this proposed rule (Federal Register Page 66488, Column 3 and Page 66489, Column 1).  Here the FWS speculates, on the basis of in-house generated reports and in familiar absence of scientific support that existing roads and bridges have ongoing maintenance requirements that result in [negative] alterations to stream channels within Spikedace and Loach Minnow habitat.  Just where and how those activities might have negatively impacted either the spikedace or the loach minnow, however, is unmentioned in this proposed rule.
FR Page 66489, Column 1 - In some areas, low water ford crossings exist within occupied Spikedace and Loach Minnow habitats and cause channel modification and habitat disruption.

Comment:  Similarly, authors of the proposed rule also speculate that low-water crossings on general-use roads exist in a number of areas that may support Spikedace and Loach Minnows also negatively impact those species because those crossings frequently require maintenance following minor flooding, once again, the FWS fails to provide any scientific support for this further exercise in the use of speculation and surmise.  Instead, once again, the FWS fails to mention the contradictory fact in this proposed rule that replacement of a low-water crossing with a bridge, on the alleged behalf of the Sonora Chub, resulted in the complete loss of the habitat for the chub that this project was supposedly meant to protect (Sycamore Creek, Atascosa Mountains, Hank and Yank Canyon, Santa Cruz County, Arizona).  Accordingly, because the FWS’s conclusions relative to roads, bridges, low-water crossings and the maintenance thereof are based on speculation and surmise contradicted by the best scientific and commercial information available, those conclusions similarly fail to pass DQA standards and ESA muster here.

FR Page 66489, Columns 1 & 2 - Livestock Grazing - Livestock grazing has been one of the most widespread and long-term adverse impacts to native fishes and their habitat (Miller 1961, pp. 394–395, 399), but is one of the few threats where adverse effects to species such as Spikedace and Loach Minnow are decreasing, due to improved management on Federal lands.

Comment:  Similarly, while, the authors of the proposed rule speculate that livestock presence of any kind is a threat to the Spikedace and Loach Minnow, they do so by citation to studies they know or should know to be stale and of limited or no relevance to that issue.  Additionally, the FWS fails to mention the imposing, contradictory body of recent scientific research relative to the benefits of controlled grazing, which, as it is also aware, is the only form of livestock grazing conducted on lands to which ESA jurisdiction applies (see citations to publications showing the benefits of controlled grazing, attached).

Moreover, the FWS further fails to mention in this proposed rule the highly relevant and uncontested fact that the only major federal action preceding the disappearance of the spikedace from the Verde River, and the precipitous decline of the remainder of its native warm water fish assemblage, was the federal government mandated exclusion of all livestock presence from then-occupied spikedace habitat.  The FWS also fails to mention the further uncontested fact in this proposed rule that this major federal action was implemented by the USFS and the FWS in the absence of either NEPA analysis or benefit of scientific support.  

Contrary to the numerous misrepresentations of controlled livestock grazing and its effects made by the FWS throughout this proposed rule, there was no evidence then and there is none now, based on sound science, showing that grazing by domestic livestock has an obvious and well-documented negative effect on native fish species (Rinne 2004).  Moreover, there is no evidence, based on sound science, showing that controlled livestock presence is detrimental to either the spikedace or the loach minnow specifically, or that livestock exclusion has led to betterment of their habitat, as is also falsely speculated in the face of contrary experience by the FWS in this proposed rule (Federal Register Page 66489 Column 1).


Instead, according to Rinne (2004):

“Data on the upper Verde River, a warm water aquatic ecosystem in Arizona, do not corroborate the contention that livestock have a significant or even demonstrable effect on native fishes.  Removal of livestock on the upper Verde River in 1997 has resulted in markedly improved riparian conditions in the form of increased vegetation and stream bank and channel alterations. . . . However, most native fish species, including the threatened spikedace, have declined in abundance and distribution in the upper Verde River.  Most of the information addressing livestock grazing effects on fishes is 1) largely opinionated and conjecture, 2) based on qualitative, short term, non-replicated data, 3) primarily for salmonids, and 4) not based on sound science.  Further, complicating and confounding factors make it difficult to produce definitive answers.  The negative effect of grazing on native, cypriniform species for such variables as stream banks (Rinne and Neary 1997) and sediment levels (Rinne 2001) are not demonstrable.  At present, there is no evidence, based on sound science, that grazing by domestic livestock has an obvious and well-documented negative effect on native fish species.”

As this proposed rule plainly but painfully reveals, the FWS has ignored, and continues to ignore, Rinne’s plea for scientific sanity relative to the treatment of livestock presence and native fishes.  Instead, as the facts clearly reveal, this proposed rule continues to misrepresent the best science available relative to the benefits of controlled livestock presence over exclusion while zealously but unintelligently attempting to perpetuate precisely the same livestock exclusionary mismanagement action by use of this rule that has already directly resulted in the unlawful “take” of the Spikedace and the disappearance of its habitat from the upper Verde River and the unlawful “take” of the Gila Topminnow and its habitat from Redrock Canyon, by the USFS and the FWS in direct and continuing violations of both Sections 7 and 9 of the ESA.

Here, it is an uncontested fact that when the USFS and the FWS caused the exclusion of all livestock from the upper Verde River to occur, native warm water fishes then made up more than 80% of all fishes found in that stretch of the river, despite the imposing presence of non-natives. The upper Verde was then also occupied by the Spikedace (Rinne & Miller 2006).

In just two years, however, after controlled livestock were excluded from the Verde by the FWS and the USFS for its alleged benefit, the Spikedace had completely disappeared from the river, and by 2005, the remainder of the upper Verde’s native warm water fishes had also precipitously declined under this continuing “management” prescription (Rinne & Miller 2006), or “major federal action,” imposed on them by the FWS and the USFS in the absence of either NEPA analysis or scientific support.  Today, the native warm water fish assemblage of the upper Verde is on the verge of total collapse, making up less than 15% of the aggregate of all fishes found there (RMRS monitoring data) under this ongoing “management” prescription.  

Nonetheless, despite these uncontested facts, the FWS proposes to perpetuate the exclusion of controlled livestock presence from Spikedace and Loach Minnow “habitat” by use of this proposed rule.  In support of that conclusion, the FWS speculates in the absence of citation to any study that livestock exclusion has resulted in improved habitat for the Spikedace despite the disappearance of the Spikedace from that “improved” habitat (Federal Register Page  66489, Column 1).  Instead the best scientific information available shows that neither the Spikedace nor its habitat any longer exist in the upper Verde River under the “improved” habitat conditions described by the FWS in this proposed rule, and are not likely to exist there in the future, in the absence of controlled livestock presence (Rinne, 2008, addendum to RAT report to RMRS, attached).

Moreover, the FWS is also aware of similarly negative results, relative to the native Gila Topminnow, caused by implementation of its scientifically contradicted speculation that any and all livestock presence poses a threat to that species as well.  Here, the facts show that the Gila Topminnow was holding its own in Redrock Canyon – despite the imposing presence of nonnatives and occurrence of previous droughts -- before the USFS and the FWS abruptly excluded all livestock presence then ongoing for more than 300 years from its occupied habitat in similar absence of either NEPA analysis or scientific support. 

Less than ten years later, in 2005, the Gila Topminnow, like the Spikedace in the upper Verde before it, disappeared from Redrock Canyon (EA for Redrock Canyon Renovation Project, 2010). Further, the FWS is also aware of similar negative result to Gila Topminnows in upper Cienega Creek.  
There, the facts similarly show that after twenty years of exclusion of all livestock presence from their habitat in upper Cienega Creek by the BLM and the FWS, Gila Topminnows had declined by 98%, while downstream, where controlled livestock presence still exists along the creek, Gila topminnow numbers remained relatively stable despite the advent of recent drought (Bodner, Gori and Simms, 2007).  Again, livestock exclusion, as on the Verde and at Redrock Canyon, was and remains the only major federal action preceding the Gila Topminnow’s disastrous population decline in upper Cienega Creek. 

Thus, as the facts here clearly show, the FWS is in direct and continuing violation of the ESA here by attempting to implement the ESA haphazardly, on the basis of speculation and surmise contradicted by the best scientific or commercial information available to it, by concluding nonetheless that any and all livestock presence poses a per se threat to the existence of Spikedace and Loach Minnows -- not only along the numerous rivers and streams in Arizona and New Mexico it proposes for critical habitat designation here, but within any and all of the watersheds of those rivers and streams as well (Federal Register Page 66489, Column 1).  As Bennett v. Spear clearly instructs, such haphazard implementation of the ESA based entirely on the use of speculation and surmise, as proposed by the FWS in this rule relative to livestock presence, also violates both the letter and intent of the ESA.

Moreover, here, as in Bennett v. Spear, needlessly severe economic dislocation would also be the result of such haphazard implementation of the ESA by the FWS.  Here, the FWS is proposing, in total, approximately 726 miles of rivers and streams and 300 feet on either side of them as critical habitat for the spikedace, and approximately 709 miles of rivers and streams and 300 feet on either side of them as critical habitat for the loach minnow (Federal Register Page.66482, Column 1), where it speculates in the face of substantial scientific information to the contrary that any form of livestock presence and water diversion or agriculture, along with almost virtually every other human activity imaginable, threaten these species’ existence (Federal Register Page 66489, Columns 2 & 3).   

 (b) Overutilization for commercial, recreational, scientific, or educational

purposes;

FR Page 66489, Column 1 - We have determined that overutilization for commercial, recreational, scientific, or educational purposes is not a threat to spikedace or loach Minnow.
Comment:  Agree.

(c) Disease or predation; 

FR Page 66489, Column 1  The introduction and spread of nonnative species has been identified as one of the primary factors in the continuing decline of native fishes throughout North America and particularly in the Southwest.

Comment:  Over the past century, federal and state fisheries management agencies have introduced many non-native species of fishes into southwestern rivers and streams (Rinne, 1996; Rinne et al., 2004). For example, about 100 species of non-native fish have been introduced into the waters of Arizona since the late 1800s and half of these species have become established (Rinne, 1994). Hundreds of stocking events involving millions of individual fishes have occurred on the Verde River (Rinne et al., 1998). 

The authors cite Miller et al.(1989, pp. 22, 34, 36) in concluding that introduced nonnative species were a causal factor in 68  percent of fish extinctions in North America in the last 100 years, and Lassuy (1995) states that for the 70 percent of fish species that are still extant, but are considered to be endangered or threatened, introduced nonnative species are a primary cause of the decline.  Yet, no mention is made in this proposed rule of the fact that the FWS is conversely involved, and will continue to be conversely involved, in the introductions of non-native fish species across the American Southwest.  Until the FWS and cooperating state game & fish agencies cease to participate in the liberal introductions of non-natives in the American Southwest, it will be virtually impossible to control the introduction and spread of non-native fishes (Erman & Erman, 2006, 2007).  Accordingly, the FWS has no business proposing this rule until addresses and corrects it current policy relative non-native fishes introductions. 
FR Page 66489, Column 1 - Generally, when the species composition of a community shifts in favor of nonnative fishes, a decline in spikedace or loach minnow abundance occurs (Olden and Poff 2005, pp. 79–86).

Comment:  Though this proposed rule acknowledges the fact that when nonnative fish increase in number, native fish decrease, the habitat management approach it advocates clearly favors nonnative fishes over natives.  Examples include include the exclusion of controlled livestock presence, which has been proven to benefit nonnative fish over native fish (Verde River); fish barrier construction, which has been proven to increase the number of pools upstream of the barrier to the advantage of non-native fishes (Bonita Creek); and by halting of bridge and road repairs that could result in the undermining of bridge abutments and road surfaces by associated  creation of large pools which also distinctly benefit non-native fishes over natives.
In order to comply with the ESA and Data Quality Act, the FWS must rely on the best scientific information available – the relevant fisheries data collected in Arizona and New Mexico ( i.e., by the RMRS, Rinne, Rinne and Miller, and others).  The FWS must also stop proposing the implementation of fisheries management techniques that do not work relative to small native fishes like the Spikedace and the Loach Minnow. Finally, in order to properly comply with the ESA and the DQA, the FWS cannot rely on Platts and other cold water salmonid (trout and salmon) literature because that literature is not relevant to conditions that warm water native cyprinids (minnows) such as the Spikedace and Loach Minnow in Arizona and New Mexico face.  
FR Page 66491, Column 3  - Both Spikedace and Loach Minnow have been severely impacted by the presence of  nonnative predators. Aquatic nonnative species have been introduced or spread into new areas through a variety of mechanisms, including intentional and accidental releases, sport stocking, aquaculture, aquarium releases, and bait-bucket release. Channel  catfish, flathead catfish, and smallmouth bass appear to be the most prominent predators, although other species contribute to the decline of native fishes in the Southwest, including Spikedace and Loach Minnow. Spikedace and loach minnow have been replaced by nonnative fishes in several Arizona streams.
Comment:  Nonnative predators and habitat mismanagement are proven causes of decline in native fishes.  As described above, invasive nonnative species and habitat mismanagement are the only two factors that pass the “but for” test.  The ESA and Data Quality Act require use of the best scientific information available. While the FWS acknowledges the gravity of the problem posed by introductions of non-native predators, it proposes by this rule to perpetuate the very habitat mismanagement action – exclusion of all livestock presence – that been shown to benefit non-native predators over native fishes and has also shown to have led to the disappearance of the Spikedace from the Verde River.  Accordingly, because the best scientific information available contradicts the FWS’s conclusions in this proposed rule relative to the management of habitat for the Spikedace and Loach Minnow relative to the presence of non-native predators, those conclusions similarly fail to pass ESA or DQA muster as well.

(d) The inadequacy of existing regulatory mechanisms;

FR Page 66491, Column 2 - Spikedace and loach minnow are currently listed as threatened under the Act and therefore are afforded the protections of the Act. Special rules were promulgated for Spikedace and Loach Minnow in 1986, which prohibit taking of the species, except under certain circumstances in accordance with applicable State fish and wildlife conservation laws and regulations. Violations of the special rules are considered violations of the Act (50 CFR 17.44(p) for spikedace and 50 CFR 17.44(q) for loach minnow).

Comment:  As the facts plainly show, this proposed rule continues to misrepresent the best science available while zealously but unintelligently attempting to perpetuate mismanagement actions that have already directly resulted in the unlawful “take” of the Spikedace and the disappearance of its habitat from the upper Verde River and Bonita Creek in direct and continuing violations of both Sections 7 and 9 of the ESA.  That approach to justifying the inadequacy of existing regulatory mechanisms obviously fails to pass ESA or DQA muster as well.

FR Page 66491, Column 2 - Available Conservation Measures
Comment:  The FWS fails to mention or recognize the substantial water conservation efforts made by the City of Sierra Vista and the Department of Defense at Fort Huachuca for the benefit of Spikedace and Loach Minnows occurring in the San Pedro watershed.  Instead the FWS speculates to the contrary in this proposed rule, and in direct violation of the ESA, that because all current groundwater pumping and surface water diversions used for municipal purpose “can” be, they therefore are per se threats to the existence of those species throughout the vast area the FWS is proposing to designate as critical habitat for them here, notwithstanding the City of Sierra Vista’s and Fort Huachuca’s substantial water conservation efforts (Federal Register Page 66487, Column 2).  That approach similarly fails to pass ESA and Data Quality Act muster.

 (10) Information on the projected and reasonably likely impacts of climate change on Spikedace and Loach Minnow and on the critical habitat areas we are proposing.

FR Page 66491, Column 2 - In addition, the warmer, drier, drought-like conditions predicted to occur due to climate change (Factor E) will further reduce available resources for Spikedace and Loach Minnow.
Similarly, the FWS bases its speculation relative to climate change and the negative effects of such on Spikedace and Loach Minnows on computer models projecting a widespread decrease in snow depth in the Rocky Mountains and earlier snow melt contained in the IPCC’s 2007 report.  Once again, however, the FWS neglects to mention the fact that the climate change models employed in the IPCC’s 2007 report have been scientifically discredited.  This is because those models were found by objective scientific review to be incapable of verification through replication (lack of available data) and therefore do not qualify as scientific evidence.  Accordingly, because the FWS’s conclusions relative to climate change and the effects of such on Spikedace and Loach Minnows are based entirely on speculation and surmise, rather than the best scientific and commercial information available, that conclusion also fails to pass ESA and Data Quality Act muster here.
Also see the attached comments titled “ARIZONA & NEW MEXICO COMMENTS REQUESTED INFORMATION CONCERNING CLIMATE CHANGE.”
Conclusions
In sum, as shown clearly herein, the FWS is attempting by use of this proposed rule to implement the ESA haphazardly, on the basis of speculation and surmise rather than on the basis of the best scientific and commercial information available as required by the DQA and ESA. As also clearly shown herein, the FWS is also attempting, by use of speculation and surmise here, to produce needless and severe economic dislocation by prohibiting or severely restricting virtually every human economic and recreational activity in ten Arizona counties and three New Mexico counties, during the worst economic recession on record since 1929.  Accordingly, the FWS must withdraw this proposed rule because it is in fundamental violation of the requirement that it use solely the best scientific and commercial information available in implementing ESA.

Prepared By:

Dennis Parker

Attorney, Biologist, Consultant

P.O. Box 1100

Patagonia, AZ 85624

Tel/Fax:  (520) 394-0286

Email: dennisparker36@gmail.com
And

Mary E. Darling, MS, JD

Fisheries Biologist

University of Arizona Tech Park

9040 S Rita Rd, Ste 2350

Tucson, Az 85747

Tel/Fax: (520) 298-2725/298-2767
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Literature Cited:
Bayley, P.B. and H.W. Li.  2008.  Stream Fish Responses to Grazing Exclosures. North American Journal of Fisheries Management 28: 135-147.
Bodner, G.S., and J. Simms. 2007. State of the Las Cienegas National Conservation Area: Gila Topminnow Population Status and Trends 1989-2005. Available at www.azconservation.org
Dinger, E. C., and J. C. Marks. 2007. Effects of high levels of Antimycin A

on aquatic invertebrates in a warmwater Arizona stream. North American

Journal of Fisheries Management 27:1243–1256.

Dhillon, A.S., Tarbutton, G.L., Levin, J.L., Plotkin, G.M., Lowry, L.K., Nalbone, J.T., and S. Shepherd.  2008.  Pesticide/environmental exposures and Parkinson’s disease in East Texas. J Agromedicine 2008; 13(1): 37-48.
Erman and Erman 2006, 2007 (Attached)

Lassuy, D.R. 1995. Introduced species as a factor in extinction and endangerment of native fish species. American Fisheries Society Symposium 15:391-396.

Miller, R. R., J. D. Williams, and J. E. Williams. 1989. Extinctions of North American fishes during the past century. Fisheries 14:22–38.

Olden, J.D. and N.L. Poff. 2005. Long–term trends of native and non–native fish faunas in the American
Southwest. Animal Biodiversity and Conservation 28(1): 75–89. 

Rinne, 2008, addendum to RAT report to RMRS ( Attachment2)
Rinne, J. N.  2005.  Changes in Fish assemblages in the Verde River, Arizona, pp 115-126. In, Rinne, J. N.; Hughes, R. M.; Calamusso, B. (editors). Historical changes in fish assemblages of large rivers in the Americas.  American Fisheries Society Symposium 45.   Bethesda, MD   611 pp.
Rinne, J. N. 2004. Changes in Fish assemblages in the Verde River, Arizona.  In, Rinne, Hughes and Calmamusso, (eds) Changes in large river fish assemblages in North America: Implications for management and sustainability of native species. AFSNAJFM special issues.

Rinne, J. N. 2001. Nonnative, predatory fish removal and native fish response:

Verde River, Arizona, 1999-2000. Hydrology and Water Resources of the Southwest 31:

29-36.

Rinne J. N. 1996. The effects of introduced fishes on native fishes: Arizona,

southwestern United States, pp 149-159, In Philipp, D. P. (ed.) Protection of Aquatic

Diversity. Proceedings of the World Fisheries Conference, Theme 3. Oxford & IBH

Publishing Co. Pvt. Ltd., New Deli. (refereed)
Rinne, John N. 1994. Declining southwestern aquatic habitats and fishes: Are they sustainable? pp. 256-265, In: Sustainable Ecological Systems: Implementing and Approach to land Management. USDA Forest Service Gen. Tech. Rep. RM-247.

Rinne, J. N. and D. Miller. 2006. Hydrology, geomorphology and management: Implications for sustainability of southwestern native fishes. Reviews in Fisheries Biology.

Rinne, J.N.; Neary, D.G. 1997. Stream channel and fish relationships: Preliminary observations, Verde River, Arizona. In: American Water Resources Association: 475-482. 

Rinne, J .N. Simms, J., Blasius. 2004. Changes in fish asssemblages in the Gila

River, Arizona-New Mexico: Epitaph of a native fish fauna. In, Rinne, Hughes,

Calamusso (eds). Changes in large river fish assemblages in North America: Implications for management and sustainability of native species. AFS-NAJFM special Publications.
Rinne, J.N.; Stefferud, J.A. 1998. Factors contributing to collapse yet maintenance of a native fish community in the desert southwest (USA). In: Hancock, D.A.; Smith, D.C.; Grant, A.; Beumer, J.P. eds. Developing and sustaining world fisheries resources: The state of science and management: 157-162.

Rinne J. N., Stefferud J. A. 1997. Factors contributing to collapse yet maintenance

of a native fish community in the desert Southwest (USA). pp 157-162. In, Hancock, D.

A.; Smith, D. C.; Grant, A.; Beaumer, J. P. (eds). Developing and Sustaining World Fisheries Resources: The State of Science and Management. Second World Fish

Congress, Brisbane, Australia. Jul. 28-Aug. 2, 1996. (refereed)
ATTACHMENT 1

Lower Colorado Region

Boulder City, Nev.

Media Contact:

Patricia Cox 

(623) 773-6214

John McGlothlen 

(623) 773-6256

Released On: December 14, 2010
Agencies Propose Chemical Treatment to Eradicate Nonnative Fish in Bonita Creek

The Bureau of Reclamation, in cooperation with the Bureau of Land Management, the U.S. Fish and Wildlife Service, and the Arizona Game and Fish Department, proposes to reapply a piscicide, known as rotenone, to a 1.7-mile segment of lower Bonita Creek to remove nonnative fish that pose a threat to five species of federally listed fish. Bonita Creek lies within the BLM-administered Gila Box Riparian National Conservation Area, approximately 12 miles northeast of Safford, Ariz.

In 2007, Reclamation released an Environmental Assessment (EA) to evaluate a native fish restoration project that involved the construction of a fish barrier, application of rotenone, and reintroduction of several species of federally listed fish in lower Bonita Creek. The project was implemented in late 2008. In 2009, three species of nonnative fish were again detected in lower Bonita Creek. Biologists believe the continued persistence of these nonnative fish may jeopardize the existing native fish assemblage in Bonita Creek.

Reclamation has prepared a Revised Supplement to the 2007 EA to examine the environmental consequences of the proposed reapplication of rotenone in lower Bonita Creek. Based upon the Revised Supplement to the EA, Reclamation has made a preliminary determination that a Finding of No Significant Impact is appropriate for this proposed action, and an environmental impact statement is not required. However, no final decision will be made until all comments from the public are fully considered.

A copy of the Revised Supplement can be obtained by calling Reclamation’s Environmental Resource Management Division at (623) 773-6251, by e-mailing jharagara@usbr.gov, or by downloading it from the Phoenix Area Office website at http://www.usbr.gov/lc/phoenix.

Comments should be mailed to John McGlothlen at the Bureau of Reclamation, Phoenix Area Office, PXAO-1500, 6150 West Thunderbird Rd., Glendale, AZ. 85306-4001or faxed to (623) 773-6481, no later than January 10, 2011. Questions may be directed to Mr. McGlothlen at (623) 773-6256.
ATTACHMENT 2
Attachment 3. Handout provided by John Rinne: Upper Verde River; Status of Information on Fishes, 1994-2006 (prepared Feb, 2007).

UPPER VERDE RIVER

STATUS OF INFORMATION ON FISHES, 1994-2006

John N. Rinne

RMRS

February, 2007

RMRS has been monitoring and studying fish assemblages and factors potentially affecting these assemblages in the upper 60 km of the Verde River since 1994. Information has been published in numerous outlets (Appendix A). Activities have included monitoring fishes and their habitats since flooding in winter 1992-93, mechanical removal of predators 1999-2003 and summer 2006, and spikedace monitoring. In spring 2007, there will be 14 years of data at seven fixed monitoring sites over the upper 60 km reach.

Important relationships and changes in fish assemblages have been documented and unfavorable trends in native fishes have a high probability of repeating themselves. These are:

1. Native fishes were abundant and dominated fish assemblages only for a short term post-flooding in 1994-96 and 2006-?

2. Spikedace were abundant only from 1994-1996, at the extreme upper end of sampling reach. The species has not been collected since 1997.

3. Nonnative fishes became dominant during the extended low flow, drought period (1996-2003); three species of native fishes (including the threatened spikedace) became markedly reduced ((70%) and have virtually disappeared in samples.

4. Pilot mechanical removal activities from 1999-2003 failed to accrue any benefit to native species. A modified removal approach was initiated in 2006, however, funding is currently inadequate to continue this program.

5. Nonnative species are markedly, and steadily increasing once again based on monitoring at the seven long term sites.

6. Flooding and the nature of the upper Verde River hydrograph has been the primary, positive factor to sustain native fishes.

7. Base, drought flows and attendant livestock grazing removal appears to be the primary activities that enhance nonnative fishes in the upper Verde.

In summary, in absence of significant flooding, continued base flows and livestock exclusion, native fishes will once again decline and in some cases disappear from the upper Verde River. By contrast, nonnatives species will increase and dominate the fish assemblage in the upper Verde. Spikedace re-appearance will have an increasingly lower probability.
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I. UPPER VERDE RIVER WATERSHED
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� The Coalition is comprised of the Arizona Counties of Cochise, Gila, Graham and Greenlee and New Mexico Counties of Catron, Chaves, Eddy, Harding, Hidalgo, Lincoln, McKinley, Otero, Rio Arriba and Sierra along with representation from livestock, timber, mining, sportsmen, outfitter, farming and small business industries, as members of the Coalition of Arizona/New Mexico Counties (Coalition).  The population of the combined membership exceeds 488,167.
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